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This matter involves a complicated set of transactions, as the reader interested
enough to persevere will discover. The questions it presents are not complex,
however, at least at this stage of the pleadings. The directors of the Nominal
Defendant, Charter Communications, Inc. (“Charter” or the “Company”), structured
an acquisition of two other entities in the same industry, communications media, as
Charter. Both acquisitions—the purchase of non-party Bright House Networks,
LLC (“Bright House™) and the merger with Time Warner Cable (“TWC”)—were
accomplished at the same time. Those transactions (the “Acquisitions”) are not
themselves the direct cause of the Plaintiff’s Complaint; all parties agree that these
transactions contributed value to Charter.

The Plaintiff is a Charter stockholder. His Complaint focuses on two related
transactions: The Defendant directors of Charter issued equity to an insider, the
largest stockholder of Charter, Defendant Liberty Broadband Corporation,
purportedly to finance the Acquisitions in part. According to the Plaintiff, Liberty
Broadband controlled Charter, and caused the Defendant directors and officers of
Charter to structure the issuances of equity in a way favorable to Liberty Broadband
and detrimental to Charter. The Complaint alleges that all these Defendants
breached duties of loyalty, owed to Charter as well as to its stockholders directly,
with respect to these transactions (the “Liberty Share Issuances” or “Issuances”).

The Plaintiff contends that the Issuances were not necessary to the financing of the



Acquisitions. The Plaintiff also alleges breaches of duty in connection with an
additional transaction by which Liberty Broadband received a 6% voting proxy (the
“Voting Proxy Agreement”). The Liberty Share Issuances and the Voting Proxy
Agreement were approved in a single vote by the majority of the stock of Charter
not controlled by or affiliated with Liberty Broadband, separate from the vote
approving the merger with TWC.!

The matter is currently before me on Defendants’ motions to dismiss. As
stated, the Plaintiff contends that Liberty Broadband controls Charter, and that, as a
result, entire fairness review applies to his claims. The Defendants argue strenuously
that Liberty Broadband is not a controller. | find—after review of the record,
including a stockholders’ agreement, referenced in the Complaint, that limits Liberty
Broadband’s ability to assert its will over Charter—that the Complaint fails to plead
sufficient non-conclusory facts to make it reasonably conceivable that Liberty
Broadband controls Charter.

Next, the Defendants argue that the Defendant directors were independent and
disinterested, and that the Complaint fails to state a claim. They also raise what |

consider a predicate impediment to the Plaintiff, which the Defendants contend

! The Plaintiff also complains that, in the TWC merger, Liberty Broadband received more Charter
stock (and less cash) in consideration for its TWC stock than did other TWC stockholders,
presumably in a manner dilutive of the voting power of unaffiliated Charter stockholders. This
consideration differential was approved in the same vote as the Voting Proxy Agreement and the
Liberty Share Issuances.
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requires dismissal. The Defendants argue that the vote of the majority of unaffiliated
stock in favor of the Liberty Share Issuances (and the Voting Proxy Agreement)
cleanses any breaches of duty complained of, under the rationale of Corwin v. KKR
Financial Holdings LLC.2 Under Corwin, a fully informed, uncoerced vote of the
majority of disinterested stock results in business judgment review attaching to the
transaction so approved, leading to dismissal absent an adequate pleading of waste.?
The rationale behind Corwin is hardly new; it amounts to a judicial recognition that
the agency problems inherent in transactions made by directors involving the
property of the stockholders are obviated by a vote of those stockholders in favor of
the transaction, so that the will of the owners effectively supersedes that of the
agents. In other words, there is little utility in a judicial examination of fiduciary
actions ratified by stockholders. “For sound policy reasons, Delaware corporate law
has long been reluctant to second-guess the judgment of a disinterested stockholder
majority that determines that a transaction with a party other than a controlling
stockholder is in their best interest.”

| first turn, then, to the effect of the votes in favor of the Liberty Share

Issuances. Corwin will not apply if the vote was coerced. If a controller stood on

both sides of the transaction, the inherent coercion worked on the minority

2 Corwin v. KKR Fin. Holdings LLC, 125 A.3d 304 (Del. 2015).
3 See id. at 308-309; Singh v. Attenborough, 137 A.3d 151, 152 (Del. 2016).
4 1d. at 306.
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stockholders in the face of the intentions of the controller renders the vote
insufficient to ratify the transaction.® | have already noted, for reasons I will explain
below, that Liberty Broadband does not control Charter. Still, ratification will not
cleanse a transaction where the vote is structurally coercive, as where the directors
have created a situation where a vote may be said to be in avoidance of a detriment
created by the structure of the transaction the fiduciaries have created, rather than a
free choice to accept or reject the proposition voted on. In other words, a dismissal
based on ratification represents a determination by the Court that the stockholders
have found the challenged transaction to be in the corporate interest. If the vote was
structured in such a way that the vote may reasonably be seen as driven by matters
extraneous to the merits of the transaction, the Court cannot determine that the
stockholders demonstrated thereby a determination that the challenged transaction
was in the corporate interest. Such a vote is structurally coercive, and no cleansing
by ratification obtains. The result is simply that a traditional analysis of the
sufficiency of the complaint must follow.

Here, the Defendant directors were able to contract to acquire Bright House

and TWC in a way that added value to Charter. They chose to finance those deals

% Business judgment in such a situation may nonetheless apply if a sufficient and independent
special committee negotiates the deal with the controller, and the deal is conditioned from the
outset on a positive vote of the majority of the unaffiliated shares. See Kahn v. M & F Worldwide
Corp., 88 A.3d 635, 644 (Del. 2014).

4



partially with an issuance of additional equity to Charter’s largest stockholder,
Liberty Broadband. According to the Complaint, the Defendant directors were
either self-interested or not independent of Liberty Broadband (and its principal,
Defendant John Malone) in approving these financing transactions. The Liberty
Share Issuances themselves, together with the VVoting Proxy Agreement, according
to the Complaint, were structured by the Defendants to transfer wealth and voting
power from Charter and its unaffiliated stockholders to Liberty Broadband. The
Defendant directors then submitted the Liberty Share Issuances and Voting Proxy
Agreement for stockholder approval in a vote separate from the vote by which the
TWC merger was effectuated. Nonetheless, the Defendant directors informed the
stockholders that the lucrative acquisitions of Bright House and TWC were
expressly conditioned on stockholder approval of the Liberty Share Issuances and
Voting Proxy Agreement on the terms presented. In other words, to get the clear
benefit of the acquisitions of Bright House and TWC, the stockholders had to
swallow the pill of the Liberty Share Issuances and Voting Proxy Agreement.

Of course, there is nothing inherently nefarious in the latter: directors can act
within their business judgment in the structuring of a transaction or the issuance of
equity. But that is not the question here, in the first instance. The threshold question
here is, assuming that wrongdoing by the Defendants inheres in the Liberty Share

Issuances (and Voting Proxy Agreement), is it nonetheless cleansed by the ratifying



vote of the stockholders? In other words, did the stockholders, in a free and informed
vote, approve the actions of the Defendants in the structure and consummation of
the Issuances and Voting Proxy Agreement? Under the unique circumstances here,
| find the answer is no.

| understand that some method of financing is inherent in every transaction,
and typically an informed vote of the majority of the stock in favor of the transaction
ratifies the directors’ actions with respect to financing. Certainly, if a deal cannot
proceed absent adoption of a particular financing, an informed vote for such a
transaction is cleansing with respect to the financing method chosen. The Complaint
here alleges that the directors separately, and for reasons unrelated to the business
interest of Charter, chose to issue equity to an insider, then coerced acceptance of
the inequitable issuance by tying it to approval of the underlying transaction. The
Complaint alleges that Charter could “easily” have consummated the transactions
without issuing equity to Liberty Broadband. Such a pleading, if merely conclusory,
might be unpersuasive to implicate coercion. Here, however, the contents and
omissions of the definitive proxy statement are telling. At least as far as the
pleadings and current record disclose, the board did not determine that the
Acquisitions could be consummated only via the Liberty Share Issuances and Voting
Proxy Agreement. The directors did not seek or receive a fairness opinion that the

Liberty Share Issuances, standing alone, were fair to the Company or the



stockholders. What the Complaint and proxy do disclose is that Liberty Broadband
wished to make an additional equity investment in Charter, and communicated that
to the Defendant directors, who then structured the Liberty Share Issuances. These
are the facts from which | must infer whether the Liberty Share Issuances and the
Voting Proxy Agreement are an integral part of the Acquisitions, or interested
separate transactions for which the Defendant directors coerced stockholder
approval.

Here, the Plaintiffs have pled facts making it reasonably conceivable that the
vote was structurally coercive. Those facts, and the favorable inferences therefrom,
indicate that the Defendant directors achieved value for the stockholders in the
Acquisitions. They then conditioned receipt of those benefits on a vote in favor of
transactions extraneous to the Acquisitions, the Liberty Share Issuances and the
Voting Proxy Agreement. Assuming that viable breaches of fiduciary duty inhere
in the Liberty Share Issuances (and the VVoting Proxy Agreement), they cannot be
cleansed by the vote, since that vote was not a free vote to accept or reject those
transactions alone; it was a vote to preserve the benefit of the Acquisitions. In other
words, ratification can cleanse defects inherent in a transaction, because the
stockholders can simply reject the deal. Fiduciaries cannot interlard such a vote with
extraneous acts of self-dealing, and thereby use a vote driven by the net benefit of

the transactions to cleanse their breach of duty. Upon consideration, for reasons



detailed in this Memorandum Opinion, | find that the Plaintiff has adequately pled
facts that raise a pleading-stage inference that the Liberty Share Issuances and the
Voting Proxy Agreement are extraneous to the Acquisitions, and that a vote in favor
of the Issuances and Voting Proxy Agreement was a condition of receiving the
benefits of the Acquisitions.

“Coercion” is a loaded term, but a vote so structured by the Defendants, to
accept one (allegedly self-interested) transaction so as not to lose the benefit of
another independent transaction, cannot to my mind be considered uncoerced. Put
another way, a vote so structured does not eliminate the agency problem by
substituting the will of the stockholder/owners for that of the directors, because the
directors have structured the vote in such a way that the vote must be in consideration
of factors extraneous to the matter voted on. The stockholders did not decide,
necessarily, that the Liberty Share Issuances and the VVoting Proxy Agreement were
“in their best interest,” they only decided that the Acquisitions and the Issuances and
Voting Proxy Agreement were, on net, beneficial. The facts are sufficient to an
inference that the Liberty Share Issuances (and the Voting Proxy Agreement) were
unnecessary to the Acquisitions. If so, and if such a vote were cleansing, then
fiduciaries could attach self-dealing riders to any transaction under consideration,
and avoid being held to account by a favorable stockholder vote. That is not equity;

it would represent, not a cleanse, but a white-wash.



The result of this determination—that there is no controller but that Corwin
does not apply due to structural coercion—simply means that the business judgment
rule is not imposed via ratification under Corwin. Instead, | must consider whether
the Complaint sufficiently states a claim. First, | must determine whether the claims
alleged are derivative or direct. If the latter, they must withstand scrutiny under Rule
12(b)(6) to see if viable claims have been stated; if the former, the Complaint must
make the more formidable demonstration required under Rule 23.1 as well. In that
case, the Complaint must raise a reasonable doubt that the directors could exercise
business judgment in evaluating a demand, making such a demand futile, before the
Plaintiff may proceed on behalf of Charter.

Such an analysis is problematic based on the briefing. The Complaint, and
the Plaintiff’s briefing, assert in a conclusory way that this matter is both direct and
derivative; the Defendants are equally cursory in briefing, alleging that, if the claims
are derivative, demand has not been made and is not excused. Because Corwin is
inapplicable here, the standard of review on these motions to dismiss will depend on
the nature of the claims. | therefore reserve on the balance of the Motions to Dismiss
so that the parties can address this issue with supplemental briefing. My reasoning

follows.



I. BACKGROUND®
A. The Parties

Plaintiff Matthew Sciabacucchi was a stockholder of Charter at the time of
the Acquisitions and maintains his ownership of Charter today.” The Plaintiff seeks
to bring this action on behalf of himself and as a class action on behalf of Charter
stockholders, as well as derivatively.® Defendant Liberty Broadband is incorporated
in Delaware and maintains its headquarters in Colorado.® Liberty Broadband
originally was a wholly-owned subsidiary of Liberty Media Corporation (“Liberty
Media»).l® Liberty Media spun-off Liberty Broadband in 2014 so that now both
Liberty Media and Liberty Broadband are separate, publicly traded companies (the
“Liberty Broadband Spin™).}! Liberty Broadband owns approximately 26% of
Charter stock, making it Charter’s largest stockholder.*2

Defendant John Malone has been on the Board of Charter since May 2013 as
a Liberty Broadband designee.®* Malone owns approximately 47% of the “aggregate

voting power” in both Liberty Media and Liberty Broadband and is the chairman of

® The facts, drawn from Plaintiff’s Verified Amended Class Action Complaint (the “Complaint”)
and from documents incorporated by reference therein, are presumed true for purposes of
evaluating Defendants’ Motions to Dismiss.

"Compl. § 11.

81d.at 1 1.

1d. at T 12.

104.

4.

121d. at § 2.

131d. at § 13.
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the board of directors of both companies.* Malone also chairs the board of directors
of Liberty Interactive Corporation and Liberty Global plc (“Liberty Global”), of
which he owns 37% and 30%, respectively.® Malone is also a member of the board
of directors of Discovery Communications, Inc. (“Discovery’), in which he holds a
28.9% voting interest for director elections.’® Malone also previously served as
chairman of the board of directors of the television network Starz, which was spun
off from Liberty Media in 2013, and he still holds 46% of Starz voting power.’
Malone is also a member of the board of directors of Lions Gate Entertainment
Corporation (“Lionsgate”) and owns 3.4% of Lionsgate stock.’® Lionsgate “sold an
additional 3.4% stake to Discovery and another 3.4% stake to Liberty Global” in
November 2015.2® Malone and Liberty Broadband are referred to collectively as the
“Stockholder Defendants.”

Defendant Gregory Maffei has served on Charter’s Board since May 2013 as
a Liberty Media designee.?® Maffei is also the president and CEO of Liberty Media
and Liberty Interactive.?! Maffei holds a cornucopia of board memberships, and

serves as the chairman of the boards of Live Nation Entertainment, Inc., Sirius XM

14d. at 7 12-13.
151d. at 7 13.

16 q,

17d.

18q,

194d.

2019, at 7 17.

21 |d.
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radio, Inc., Starz, and TripAdvisor, Inc.??2 He is also a director of Zillow, Inc. and a
former director at Barnes & Noble, Inc. (“Barnes & Noble™) as Liberty Media’s
appointee.?

Defendant Michael Huseby has served on the Charter Board since May 2013
when Liberty Media appointed him to the position.?* Previously, Huseby was the
CFO at AT&T Broadband from 1999 to 2002.2> He then served as Charter’s CFO
from 2002 to 2004 and subsequently as the CFO of Cablevision Systems Corporation
(“Cablevision”) from 2004 to 2011.26 When the Transactions were announced,
Huseby “was the CEO and a director of Barnes & Noble, Inc., of which Liberty
Media owned a 17% stake until 2014.”%” Huseby now serves as the Executive
Chairman of the board of Barnes & Noble Education, Inc., “which was spun off of
Barnes & Noble.”?

Defendant Craig Jacobson is an entertainment lawyer and has served on the
Charter Board since July 2010.2° Jacobson also serves on the boards of Expedia,

Inc. and Aver Media and previously was a director of Ticketmaster until it merged

22 1d.

28 1d. at 11 17, 49.
241d. at Y 15.

25 1d. at  51.

26 1d. at 1 50.
271d. at 1 15.

28 1d.

29 1d. at 11 16, 60.
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with Live-Nation, Inc.® Jacobson co-founded New Form Digital Studios, which is
a joint venture with Discovery,! Brian Grazer, and Ron Howard.3?

Defendant David Merritt has served on the Charter Board since December
2009.%® He is also Chairman of the Board’s Audit Committee.3* Merritt previously
worked at KPMG for twenty-five years, where he “served in a variety of capacities”
such as “the national partner in charge of the media and entertainment practice.”®
Merritt is the president of BC Partners, Inc., which, while he worked there, “engaged
in a transaction with Liberty Global.”%® Merritt also serves as a director of Buffet
Restaurant Holdings, Inc., Calpine Corporation, and Taylor Morrison Home
Corporation.®

Defendant Thomas Rutledge has been the CEO of Charter and served as one
of its directors since February 2012.3 Rutledge previously worked as the COO of

Cablevision and prior to that worked at American Television and Communications,

a predecessor company to Time Warner Cable.3® He currently serves as a director

%01d. at 1 16.
31 Malone possesses a 28.9% voting interest in Discovery and serves on its board of directors. Id.
at 1 59.

%2 qd.

3 1d. at 1 19.
¥ d.

®d.

3 d.

874,

% 1d. at 1 21.
4.
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for CableLabs and C-SPAN.*® As of the time of the Complaint, Rutledge was
expected to remain as CEO of New Charter—the newly formed parent company of
Charter created as a result of the Acquisitions.*

Defendant Eric Zinterhofer has served on the Board of Charter since 2009
“and has been its non-executive chairman since December 1, 2009.”%? Zinterhofer
previously worked as a partner at Apollo Management L.P. and Morgan Stanley
Dean Witter & Co.*®* He is one of three founding partners of the private equity firm
Searchlight Capital Partners, LLC.** Zinterhofer is also a director of Leo Cable,
LLC (“Leo Cable™), Dish TV India Ltd., Integra Telecom, Inc., and Hunter Boot,
Ltd.* Leo Cable is a joint venture between Searchlight and Liberty Global, each of
which holds a 40% and 60% stake, respectively.*® In November 2012, Leo Cable
purchased San Juan Cable LLC, d/b/a One Link Communications for approximately
$585 million. Two years later, in December 2014, Searchlight and Liberty Global
“teamed up again to purchase the parent of Puerto Rico Cable Acquisition Company

Inc., d/b/a Choice Cable TV for $272 million.#” Choice Cable was then combined

0.

4 d.

“21d. at 1 22.

“d.

*1d. at 11 22, 55.

1d. at 1 22.

6 1d. at 11 22, 55. The Complaint refers to this Leo Cable joint venture as both a LLC and a LP.
See id. Because the structure of this entity does not affect my decision here, | assume both Leo
Cable LLC and Leo Cable LP refer to the same entity.

471d. at 1 56.
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with Liberty Cablevision of Puerto Rico LLC to become the largest cable operator
in Puerto Rico, 40% owned by Searchlight and 60% owned by Liberty Global.*®

Defendant Balan Nair has served on the Board of the Company since May
2013 as a Liberty Media appointee.*® Nair is an executive vice president and chief
technology officer for Liberty Global.®® He also serves as a director of Adran
Corporation and Telenet Group Holdings, N.V., which is a subsidiary of Liberty
Global.>* Defendant John Markley, Jr. has served on the Charter Board since
November 2009.>2 Markley is a managing director for Bear Creek Capital
Management, a director of Broadsoft, Inc., Millennial Media, Inc., and “several
private companies.”® Defendant W. Lance Conn has served on the Board of Charter
since 2009 and was an officer of Charter Investment, Inc.>* Malone, Conn, Huseby,
Jacobson, Maffei, Markley, Merritt, Nair, Rutledge and Zinterhofer are referred to
collectively as the “Director Defendants.”

Nominal Defendant Charter is a Delaware corporation headquartered in

Stamford, Connecticut.®® Charter is one of the largest cable providers in the United

8 1d. at 71 55-56.
491d. at T 20.

50 |4,

514,

52 1d. at 1 18.

53 4.

5 1d. at 1 14.

55 1d. at | 24.
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States.®® Charter’s Board of Directors (the “Board”) consists of ten members—the
previously discussed Director Defendants.®” Charter’s amended and restated
certificate of incorporation (the “Certificate of Incorporation’) puts restrictions on
“Business Combinations” between Charter and an “Interested Stockholder.”®® The
Certificate of Incorporation defines an Interested Stockholder as “any person . . .
who is, or has announced or publicly disclosed a plan or intention to become, the
Beneficial Owner of Voting Stock representing ten percent (10%) or more of the
votes entitled to be cast by the holders of all then outstanding shares of Voting
Stock.”® The Certificate of Incorporation defines a Business Combination as,
among other things, “any merger or consolidation” with an Interested Stockholder;
“any . . . transfer or other disposition or hypothecation of assets of the Corporation .
. . to or for the benefit of” an Interested Stockholder; any “issuance by the
Corporation . . . of securities to” an Interested Stockholder; and any “transaction . .
. that . . . has the effect, directly or indirectly, of increasing the proportionate share
of any class or series of capital stock . . . of the Corporation . . . Beneficially Owned

by any Interested Stockholder.”®® Article Eighth prohibits Business Combinations

1d.

"1d. at 11 13-22.

%8 See July 25, 2016 Transmittal Affidavit of James M. Yoch, Jr., Esquire (“Yoch Aff.”) Ex. A at
Ex. 3.1 (“Amended and Restated Certificate of Incorporation of Charter Communications, Inc.”
hereinafter the “Certificate of Incorporation”). I note that the papers reference these sources in the
Yoch Aff. as “Yoch Decl.”

9 1d. at Art. 8(a), (b)(vi).

%0 1d. at Art. 8(a), (b)(i).
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from proceeding unless two conditions are met: (1) “a majority of the Continuing
Directors” determining, “after consultation with their outside legal and financial
advisors,” that the Business Combination “is fair to the Corporation and its
stockholders;” and (2) “holders of not less than a majority of the votes entitled to be
cast by the holders of all of the then outstanding shares of VVoting Stock . . . voting
together as a single class, excluding Voting Stock Beneficially Owned . . . by any
Interested Stockholder or any Affiliate or Associate of such Interested Stockholder”
approving the transaction.5!

B. Significant Non-parties

(13

Non-party Advance/Newhouse Partnership (“Advance/Newhouse™) is “a
privately owned New York partnership headquartered in Syracuse, New York . . .
controlled by two brothers, Donald Newhouse and Si Newhouse, Jr.”%
Advance/Newhouse controls 22% of the aggregate voting power of Discovery,
which has three Advance/Newhouse designees on its board of directors.®® Non-party
Bright House was, before the transactions in this matter, a wholly owned subsidiary
of Advance/Newhouse and was “the sixth-largest owner and operator of cable

systems in the United States.”® Non-party Goldman Sachs is an investment bank

61 Id. at Art. 8(a). A “Continuing Director” with respect to an Interested Stockholder is “any
member of the Board of Directors . . . who is not an Affiliate or Associate or representative of such
Interested Stockholder.” 1d. at Art. 8(b)(v).

62 Compl.  26.

%3 1d.

%4 1d. at § 27.
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that advised Charter in connection with the Acquisitions.®® A boutique investment
bank, non-party LionTree, also advised Charter in connection with the
Acquisitions.®

C. Factual Overview

1. The Original Liberty Transaction and Stockholders Agreement

On May 1, 2013, Liberty Media purchased approximately 26.9 million shares
of Charter with warrants to purchase 1.1 million additional shares for $2.6 billion
(the “Original Liberty Transaction”).®” As part of this transaction, Charter and
Liberty Media entered into a stockholders agreement (the “Original Stockholders
Agreement”).%®® As long as Liberty Media continued to own at least 20% of the
outstanding Class A common stock of Charter, the Original Stockholders Agreement
entitled Liberty Media to designate up to four persons “as nominees for election to
the Board at least until January 2016 and provided that one of those designees
would serve on each of the Board’s Audit, Nominating and Corporate Governance,
and Compensation and Benefits Committees.®® Charter was obligated to nominate

Liberty Media designees to the Board, but could elect to terminate this obligation by

% 1d. at 1 29.

% 1d. at 1 30.

%7 1d. at § 32.

68 1d. at 7 34. 1 have repeatedly noted that the inability of counsel to agree on shorthand terms for
entities and transactions in briefing makes the Court’s job more difficult. Such inability was on
display here. Of course, coming up with better shorthand terms demonstrates creativity; | remind
ggounsel that while creativity may serve virtue, it is not a virtue of itself.

Id.
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providing notice to Liberty Media starting in January 2016.”° Upon the close of the
Original Liberty Transaction, “Liberty Media submitted four designees who were
immediately added to the Board: Malone, Maffei, Nair, and Huseby” (the “Liberty
Media Designees,” and subsequently the “Liberty Broadband Designees™).”

The Original Stockholders Agreement restricted Liberty Media from
acquiring “more than 35% of Charter’s voting stock before January 2016 or more
than 39.99% of Charter’s voting stock thereafter.”’> Charter agreed to refrain from
adopting any takeover device that would prohibit Liberty Media from accumulating
up to 39.99% of Charter’s outstanding stock.” Liberty Media also agreed to
standstill provisions that “prohibited it from, among other things, engaging in any
solicitation of proxies or consents.””* However, if Charter elected to terminate its
obligation to nominate Liberty Media’s designees to the Board, these standstill
provisions would also terminate.” Starting in 2017, Liberty Media and Charter each
would hold “an annual right to terminate the Board nomination and standstill
obligations by delivering notice to the other party of such termination in early

January of such year.”

01d. at 1 36.
11d. at ] 33.
21d. at ] 35.
3 1d. at ] 34.
1d. at § 35.
51d. at ] 36.
6 1d.
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The Original Stockholders Agreement was amended on September 29, 2014
In connection with the Liberty Broadband Spin. As part of the amendment, entered
into between Liberty Media, Liberty Broadband, and Charter; Liberty Media
assigned all of its rights under the Original Stockholders Agreement to Liberty
Broadband (the “Amended Stockholders Agreement”).”” “Liberty Broadband
assumed all such rights and agreed to perform all such obligations and Charter
consented to the rights’ assignment and assumption.”’® In other words, pursuant to
the Amended Stockholders Agreement, Liberty Broadband could designate at most
four of ten directors, could not acquire more than 35% of Charter stock, and could

not solicit proxies.

2. SEC Filings
“As of June 10, 2015, Liberty Broadband owned approximately 25.74% of

Charter’s Class A common stock.””® If Liberty Broadband’s investment in Charter
was “deemed to become passive,” then it would be subject to regulation under the
Investment Company Act of 1940 (the “1940 Act”).2° More specifically, to avoid
the strictures of the 1940 Act arising from its investment in Charter, Liberty

Broadband had to show “either directly or . . . through controlled companies,” it was

71d. at § 37.
8 1d.

?1d. at § 38.
80 1d. at 7 40.
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“primarily engaged in business or businesses other than that of investing,
reinvesting, owning, holding, or trading in securities.”8!

Liberty Broadband naturally sought to avoid 1940 Act regulation, which,
according to Liberty Broadband, could have resulted “in significant registration and
compliance costs,” required “changes to [its] corporate governance structure and
financial reporting, . . . restrict[ed] [its] activities going forward,” and “adversely
impact[ed] [its] existing capital structure.”® On September 12, 2014, Liberty
Broadband wrote a public letter to the SEC explaining that

if (i) Charter is primarily controlled by Broadband; (ii) through Charter,

Broadband engages in a business other than that of investing,

reinvesting, owning, holding or trading in securities; (iii) Charter is not

an investment company; and (iv) Broadband is not an investment

company under Sections 3(a)(1)(A) or 3(a)(1)(B) of the Act, then

Broadband should be entitled to rely on Rule 3a-1 as the basis for the

conclusion that Broadband is not an investment company for purposes

of the Act.®
The 1940 Act defines control as the “power to exer